If an employee was shoveling rock from underneath the head
pulley he would be close enough, due to the lack of a guard,
to catch a shovel or piece of clothing.  He could be between
several inches to several feet away (Tr. 29-30).  The inspector
observed some spill but it was not an excessive amount (Tr 29).
It was obvious that the head pulley lacked a guard (Tr. 30).

Respondent's witness, Wayne Renaud, indicated this portable
plant had been used in six or seven different locations.  It has
been inspected by MSHA and OSHA each time it has been set up
(Tr. 122, 123) .  The citation issued here identified this as
the No. 1 conveyor from the Kue-Ken crusher,

You cannot get into this area unless you crawl on your hands
and knees (Tr. 126, 151).  A 48 inch by 48 inch stand prevents
access to the head pulley (Tr. 150).  The company has never been
cited for an unguarded head pulley at the location circled on
exhibit P3 (Tr. 126).

Respondent's witness Rifenburg indicated it would be
"extremely difficult" to reach the head pulley circled in red
on exhibit P3 (Tr. 184) .  According to Rifenburg the moving
machine parts are protected by the guard that covers the drive
belt to the speed reducer (Tr. 191).

Discussion

I credit respondent's evidence concerning this citation.
Respondent's personnel have assembled this equipment on numerous
occasions,  Further, they are constantly working with these
conveyors.

On the other hand, after carefully reviewing the Secretary's
evidence, I conclude that it is not persuasive.  In his direct
testimony the inspector indicated that a worker could readily
come into contact with the unguarded pinch points.  But in his
rebuttal testimony he indicated the access would be, at least
partially, blocked by a frame on the conveyor (Tr. 211).  The
witness drew an arrow to what he calls the unguarded pinch points
as shown on exhibit P3.  But the drawing itself fails to show
the lack of a guard.  In addition, the oral evidence does not
develop the nature, the dimension, and scope of the unguarded
area.  Conversely, the evidence does not develop how a worker
could contact the pinch points.

^dent's witnesses Renaud and Rifenburg both establish
inch point was not accessible.  Their evidence is con-
inspector, in rebuttal, appears to indicate that
ach points it is necessary to reach underneath the
;he bottom of the conveyor (Tr. 215).
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